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GRAIN MARKETING BILL 2002 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the Chair; 
Hon Kim Chance (Minister for Agriculture, Forestry and Fisheries) in charge of the Bill. 

Clause 31:  Prerequisites for grant of special export licence - 
Debate was interrupted after Hon Murray Criddle had moved an amendment. 

Hon BRUCE DONALDSON:  Obviously, the Government is having great difficulties with going from one year 
to two years.  I have had a discussion with the minister.  I will probably seek your guidance, Mr Chairman, 
because I would like to move to amend the amendment by deleting “two years” and substituting “18 months”.  I 
want to do that because, in the light of the current harvest, I believe that, unfortunately, the Grain Pool Pty Ltd 
will be battling to even fill its orders, especially with the high prices of those commodities for which it is 
responsible.  We do not know what next year’s season will bring.  One hopes that it will be one of those great 
years for everyone concerned, and I hope that some of the commodity prices will continue at their current levels.   

I am not being disrespectful to the people who may be appointed to the Grain Licensing Authority as some of 
them may have a reasonably good knowledge of the industry; however, once the authority is established, it 
would give a bit of breathing space if we extended the time, because the period would go beyond the 2003 
harvest.  I imagine that somewhere along the line, other merchants or possibly another organisation may apply 
for a permit.  Once the 2003 harvest is in - that would take us through to about March or April - those people 
would be in a better position to know what was needed to grant the applications for an export licence.  It may 
sound a bit pedantic, but I feel that a longer period than 12 months would give some breathing space.  More 
importantly, it would allow an indication to be given of the amount of barley, lupins or canola that would be 
available for sale. 

I seek your guidance, Mr Chairman, on how I should go about this, because I can see that we will not get very 
far with the proposal of two years.  I feel that maybe there could be a compromise in this situation.  The minister 
seems to have displayed a spirit of compromise today on behalf of the Government.  I hope that he will accept 
the period of 18 months as a compromise.  I do not think it will cruel the issue.  I do not want to labour the point, 
so I will ask you, Mr Chairman, what is the best way I can go about this, and sit down. 

The CHAIRMAN:  Hon Bruce Donaldson has sought some procedural advice on clause 31.  At present, Hon 
Murray Criddle has moved an amendment to clause 31, as is indicated on the supplementary notice paper.  I am 
required to put two questions, the first of which is that the word proposed to be deleted be deleted.  If it is agreed 
that the word should be deleted, I am required to put the question that the words proposed to be inserted be 
inserted, as moved by Hon Murray Criddle, to which Hon Bruce Donaldson can speak.  In speaking to the 
proposal to insert the words “two years”, Hon Bruce Donaldson has indicated that he proposes to move another 
amendment; that is, that 18 months be the period.  If the member moves that amendment, I will be required to 
put that amendment first.  If it is carried, that will then form part of the amended motion.  If it is not carried, we 
will go back to the two years, as moved by Hon Murray Criddle, and the Committee will be required to make a 
decision, because if the Committee does not agree to either 18 months or two years, having deleted the word, 
there will not be anything.  However, that is another issue.  The first question that I must put is that the word 
proposed to be deleted be deleted.  If that succeeds, there is an opportunity to consider Hon Bruce Donaldson’s 
proposal of 18 months. 
Amendment (word to be deleted) put and negatived. 
The CHAIRMAN:  Therefore, members, the word will not be deleted and I am not able to put the second part 
because, by not deleting the word, the Committee has agreed to the words in existing clause 31, being one year. 
Hon Bruce Donaldson:  So now I can stand - 
The CHAIRMAN:  No.  That is the point I was trying to make.  If the word to be deleted is not deleted, then the 
Committee is agreeing to the words as they are in clause 31.  Had the Committee agreed to delete the word, we 
would have needed another proposition, and Hon Murray Criddle’s two years or Hon Bruce Donaldson’s 
proposed 18 months would have come into play.  However, it was not agreed that the word to be deleted be 
deleted, so the words stand as they are in clause 31. 
Hon Bruce Donaldson:  Can I move another amendment now? 

The CHAIRMAN:  Not in respect of the word “year”.  The member can move another amendment to the clause 
but not in respect of what has now been agreed.  Therefore, members, the question is that clause 31 stand as 
printed. 
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Clause put and passed. 

Postponed clause 6:  Membership - 
Resumed from an earlier stage of the sitting after Hon Murray Criddle had moved the following amendment - 

Page 4, lines 19 to 21 - To delete the lines and insert instead - 

have experience in financial markets, international trade, marketing, law or other such relevant 
field 

Hon MURRAY CRIDDLE:  Following our earlier discussions, the minister indicated that he was prepared to 
add to the current wording in the Bill the words “have experience in financial markets, international trade, 
marketing, law or other such relevant fields”.  On the understanding that the minister will move an amendment 
that will include those words in the appropriate place in clause 6(d) of the Bill, I ask to withdraw the amendment 
that I moved. 

The CHAIRMAN:  As we are still dealing with the question that the words proposed to be deleted be deleted, the 
minister may wish to respond, and then, if it suits Hon Murray Criddle, he may seek to withdraw his amendment. 

Hon KIM CHANCE:  I thank Hon Murray Criddle for the consideration he has given to the Government’s 
position on this matter.  I give notice that, in the event that the Committee determines that the amendment can be 
withdrawn, I will move at page 4, line 21 to delete the full stop and to add the words at the end of the clause “and 
who have experience in financial markets, international trade, marketing, law or other such relevant fields”.  

Hon DEE MARGETTS:  If the Chamber accepts this amendment, it is because to some extent the National 
Competition Council is giving us little choice - it is like the National Competition Council being Big Brother.  
Even if that happens with this legislation, it should be one of the notes that goes to the next Council of Australian 
Governments meeting between the States and Territories, along with a list of the other things that perhaps should 
have gone to COAG in the past. 

Hon PADDY EMBRY:  I am not sure of the protocol.  Hon Murray Criddle may allow a slight amendment to his 
amendment to insert the word “considerable” before the word “experience”, because “experience” could be an 
absolute minimum.  Considerable experience would give the industry more confidence. 

The CHAIRMAN:  Hon Murray Criddle has given an indication that he will seek to withdraw his motion on the 
understanding that the Minister for Agriculture will be moving some other words. 

Hon MURRAY CRIDDLE:  In answer to Hon Paddy Embry, the minister has indicated that we will all be given 
the opportunity to provide some advice about whom the Government chooses, which would cover that issue.  On 
the basis that the minister has given that assurance, I seek leave to withdraw my amendment.  In moving and 
speaking to my amendment I think I have made the point referred to by Hon Dee Margetts.   

Amendment, by leave, withdrawn. 
Hon KIM CHANCE:  I move - 

Page 4, line 21 - To insert after “1985” the following - 

and who have experience in financial markets, international trade, marketing, law or other such 
relevant fields. 

Amendment put and passed. 
Clause, as amended, put and passed. 

The CHAIRMAN:  I notice that Hon Dee Margetts has further amendments to clause 31.  Perhaps we can defer 
those amendments until we have finished the remainder of the Bill and then deal with them. 
Clauses 32 to 34 put and passed. 
Clause 35:  Application for licence - 
Hon MURRAY CRIDDLE:  I move - 

Page 17, after line 3 - To insert - 

(3) The applicant is to provide the Authority with any additional information required in 
subsection (2) within 30 days of receipt of the request for additional information. 

(4) The Authority will reach a decision on applications received as soon as is practical 
but no later than 30 days after receipt of the application and prescribed fee under 
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subsection (1) or the receipt of the required additional information under subsection 
(2), whichever the case may be. 

This clause provides for an application for a licence and for an application fee to be charged, but no time lines 
are imposed.  We are proposing that 30 days should apply.  Given the need to secure markets and deliver on 
time, the authority should be required to adhere as near as practicable to a time frame; likewise, a guideline 
should be published clearly setting out the information required by the authority and the anticipated time line for 
the consideration of a licence application so that exporters are also clear on their responsibilities.   

Hon KIM CHANCE:  This is an interesting amendment.  On its face, it is hard to defeat the logic. 

Hon Murray Criddle:  I thank the minister for that. 

Hon KIM CHANCE:  I do not have a problem with the amendment. Proposed subclause (3) is fine in any 
circumstances.  Proposed subclause (4) similarly has sound logic.  The first note I wrote on the supplementary 
notice paper when I saw the amendment was, “Is there any difficulty with this?” because I could not see any.  
There is no difficulty with it unless we start getting into the extent of the information and the complexity of the 
decision-making process that might be involved, for example in a very large application for half a million tonnes 
over a three or four year period.  In order to make an assessment of an application dealing with a quantity and a 
time scale of that significance, it would be necessary for the Grain Licensing Authority to analyse a range of data 
that would be significantly broader than would normally be required in a shorter quantum or time frame.  For 
example, in a multiple-year application there would need to be some very careful analysis of market outlooks 
relating to not only the Australian market but also of course the global market.  The spirit of the proposed 
amendment is fine.  I am worried about the practicalities of being able to do it.  I wish I had had a little more 
time to work through a suitable alternative amendment with Hon Murray Criddle.  I do not think this is 
something that we can sit down for 10 minutes and work out.  It really requires some experience to try to 
anticipate where the difficulties might lie.  It could be that a time frame of 30 days, while adequate in 99.9 per 
cent of occasions, might be totally inadequate and could lead to serious errors being made.  The only way 
through it in a practical sense is if, in some way, proposed subclause (4) could be varied in some way upon 
application to the minister.  It would be to allow for extraordinary circumstances, such as with very large orders 
over an extended time frame.  That is the only way we would be able to solve that problem in 10 minutes.  To do 
it any other way could involve more difficulties than we already have. 

Hon PADDY EMBRY:  Is it not possible to look at it the other way and grant a temporary licence?  Clause 37(3) 
contains the provision that the main export licence cannot be cancelled except as directed by the minister.  If we 
are concerned about only one deal in a hundred, is it not possible to provide a temporary licence to give time to 
reconsider the permanence of the situation? 

Hon KIM CHANCE:  My advice is no; not without making specific provisions in the legislation.  That is the 
kind of treatment I was speaking of when I said that if we try to fix this in 10 minutes, we may well build errors 
into the legislation that will be difficult to get around.  We may need to bring back the Act.  Some form of 
ministerial discretion built into subclause (4) would do what the member is looking for.  If the Grain Licensing 
Authority were to approach the minister and ask for 60 or 70 days to work out a problem and said that the 
requirements of the Act could not be met, it would trigger a decision by the minister to allow or disallow the 
application for additional time.  We can fix this.  I was going to propose that we defer this until later, but I will 
not do so until Hon Murray Criddle has spoken. 

Hon MURRAY CRIDDLE:  I recognise that later provisions in the Bill allow for a review.  I will move an 
amendment to provide for a review every two years, rather than every five years.  I know that the minister will 
not accept that, but I am trying to give him a way out without too much pain.  I am prepared to accept the 
minister’s provision with regard to issues taking longer than 30 days.  Rather than interfere with this at present, 
we should be well aware of it when the legislation is reviewed.  We should be well aware that time is money 
when dealing with international trade.  The resolution needs to be sooner rather than later.  That is the issue we 
are trying to cover.  Rather than take the issue any further, I would prefer that the minister dealt with it in this 
fashion.  He may be able to deal with it when he looks at the regulations.   

Hon KIM CHANCE:  I appreciate the member’s suggestion, but I urge him not to give up on his amendment so 
readily.  I do not want to resolve this matter at the review date, because we have a different idea about when the 
review date should be.  Our argument for holding a review after five years rather than two years is a very strong 
one.  We will defend that position very strongly.  The member’s amendment is very sound and it would be well 
regarded to provide some time discipline on the Grain Licensing Authority when dealing with applications.  We 
are preparing an amendment to the amendment and are happy to accommodate the member’s amendment. 
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Further consideration of the clause postponed until after consideration of clause 39, on motion by Hon 
Kim Chance (Minister for Agriculture, Forestry and Fisheries). 
[Continued on next page.] 

Clauses 36 put and passed.  

Clause 37:  Cancellation of licence - 
Hon MURRAY CRIDDLE:  I move - 

Page 17, line 10 - To insert after “effect” the following - 

and the reasons for cancellation 

This clause provides for the power of the authority to cancel a special export licence.  Only the minister may 
cancel the main export licence.  The provision does not specify the reasons for which a licence may be cancelled.  
We seek an assurance that the reasons for cancellation will be provided in the notice. 

Hon KIM CHANCE:  This is an excellent amendment and the Government is pleased to support it. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 38 put and passed. 

Clause 39:  Notice of decisions - 
Hon DEE MARGETTS:  I move - 

Page 18, after line 5 - To insert - 

(2) The Authority is to notify the main export licence holder details as outlined in 
regulations of any special export licences which are granted. 

The vast majority of growers in the industry believe that the public interest and the interests of the industry are 
served by having a strong single desk.  There are provisions for exemptions to this; however, the desire to 
maintain the integrity of the single desk is important.  For people who think that it serves the public interest by 
undermining that, we must make it clear that the single desk can be maintained.  As we shall see later, it may 
include the ability of the single desk to appeal decisions.  It would be difficult for that to happen if it did not 
know such decisions were being made.  Most members in the Chamber have indicated support for a single desk.  
This is one way of saying yes; that the integrity can be maintained.   

Hon KIM CHANCE:  The Government will not support this amendment.  Clause 42 already provides that a 
significant range of details be made publicly available as a statutory requirement.  What sort of information 
should we disclose to the main licence holder or to anyone else for that matter that is not already contained in the 
enumeration of clause 42?  The publicly available information relates to the number of applications that have 
been made for each grain produced in each season of production, the total production of each prescribed grain 
for which a special licence has been sought and the total amount of prescribed grain in each season of production 
for which that special export licence may have been granted.  It is difficult to imagine what else would be 
required - perhaps the name of the special licence holder or the market to which it exports, which will be 
ultimately revealed in any case.  I do not think there is a need for the main exporter to have any more 
information than this, and there is a risk that the possession of certain information in an industry where 
information is highly market sensitive could denote some form of power or unfair competitive advantage to the 
main licence holder.  A precedent for this is the way in which the processes of the wheat export authority work, 
whereby an extraordinary amount of information has to be provided to AWB Ltd, the main export licence holder 
under that Act.  The nature of that information is such that it provides AWB Ltd with a competitive advantage as 
a result of having that market intelligence that the statute requires it to have.  We have deliberately separated that 
function from the Grain Licensing Authority.  We have a higher level of privacy for applicants for special export 
licences than exists in the commonwealth legislation.  That was not an accident; we did that very deliberately.  It 
has a range of outcomes.  This is not an NCC issue.  The Government had already determined this issue after 
looking at the way the wheat export authority works.  Clause 42 provides all the information that anybody has a 
right to know about the business affairs of the applicant for a special export licence.   

Hon PADDY EMBRY:  I support the minister.  Paperwork is always costly and I have no doubt that the cost will 
be worn by the growers.  I am against any unnecessary paperwork.  

Hon DEE MARGETTS:  It would appear that the single desk may be suffering a death of a thousand cuts.  Even 
though the amendment says “outlined in regulations”, that does not mean the information to be provided under 
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regulation would be greater than the information that was available publicly.  If anything, this is a recognition 
that the single desk - if it is a single desk - has a right to be in the loop officially of any licence applications; or 
will it now be nothing more than a general member of the public?  Given that the vast majority of growers are 
asking for the single desk, I have to disagree with Hon Paddy Embry that this would be just a cost to growers.  
They would be very concerned if the single desk is not considered to be necessarily part of the loop when 
information is given about export licences.   

Amendment put and negatived.   

Clause put and passed. 

Postponed clause 35:  Application for licence - 
Resumed from an earlier stage of the sitting after Hon Murray Criddle had moved the following amendment - 

Page 17, after line 3 - To insert - 

(3) The applicant is to provide the Authority with any additional information required in 
subsection (2) within 30 days of receipt of the request for additional information. 

(4) The Authority will reach a decision on applications received as soon as is practical 
but no later than 30 days after receipt of the application and prescribed fee under 
subsection (1) or the receipt of the required additional information under 
subsection (2), whichever the case may be. 

Hon KIM CHANCE:  The Government will accept the amendment but will propose additional words.  In 
proposed subclause (4) it will move to insert before the words “The Authority” the words “Subject to subsection 
(5)”, and to insert a new subclause (5), which reads - 

The Minister may, if requested by the Authority, extend the period within which the Authority makes a 
decision on an application.   

That adequately resolves the concerns that I expressed about that one in a thousand chance that this may cause 
problems.  Other than the 30 day period it is a reasonable requirement.  If experience shows us that it is for some 
reason not appropriate, as Hon Murray Criddle said, that can be fixed in the review period.  I thought the benefits 
that could flow from Hon Murray Criddle’s amendment were such that it would be a shame to throw it away.  
This proposed alteration to the amendment meets those guidelines.   

The CHAIRMAN:  We are dealing with clause 35, to which Hon Murray Criddle has moved for the insertion of 
the words appearing on the supplementary notice paper.  It would be convenient if we were to put proposed 
subclause (3), which I assume will be agreed to, and then invite Hon Murray Criddle to seek the leave of the 
House to amend his proposed subclause (4) by inserting the words “Subject to subsection (5)”.  If that is agreed 
to by the House, we can then ask the minister in due course to move his proposed new subclause (5).  If that 
course of action is acceptable to members, I put the question that the words proposed to be inserted, as outlined 
in proposed new subclause (3), be agreed to.  

Amendment (new subclause (3)) put and passed. 
Hon MURRAY CRIDDLE - by leave :  I move - 

That the amendment be altered by inserting before the words “The Authority” the following - 

Subject to subsection (5) 

Amendment as altered put and passed. 
Hon KIM CHANCE:  I move - 

Page 17, after line 3 - To insert - 

(5) The Minister may, if requested by the Authority, extend the period within which the 
Authority makes a decision on an application. 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 40:  Appeals - 
Hon MURRAY CRIDDLE:  I move - 

Page 18, after line 27 - To insert - 40 
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(7) The Minister shall, as far as is practical, make his determination on the Appeal within 
30 days of having received a notice of appeal in accordance with subsection (3). 

Hon KIM CHANCE:  The Government will accept this amendment with a degree of trepidation. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 41 to 48 put and passed. 
Clause 49:  Expiry of Act - 
Hon DEE MARGETTS:  I move - 

Page 23, lines 12 to 22 - To delete the lines. 
This amendment is not in the same vein as most of the other amendments.  It simply allows the legislation to be 
consistent with the approach that the Standing Committee on Public Administration and Finance has taken in its 
report on the Planning Appeals Amendment Bill 2001.  Its report states that the regulations in that Bill made 
under a particular section may be expressed to have effect before the day on which they are published in the 
Government Gazette.  Let us hope that the regulations are good ones.  However, this retrospectivity is spooky in 
nature.  It is clear that the committee, when it dealt with this matter recently, expressed concerns about the 
difficulty of dealing with the disallowance of regulations.  There would have to be a good reason for a regulation 
coming into action before it was even published, which is what was written into the actual legislation.   

Under the memorandum of advice to the Joint Standing Committee on Delegated Legislation on page 52 of the 
report of the Public Administration and Finance Committee, it is stated - 

4.1 This is an unusual provision.  A similar provision dealing with the operation of regulations 
before publication has been used in the Corporations (Ancillary Provisions) Act 2001.  This 
legislation was introduced with other national scheme legislation to support the 
commencement of the Corporations Act 2001 (Cth). 

4.2 The clause provides for the retrospective operation of regulations and is expressed to permit 
the regulations to come into operation on a date “before the day” of their publication in the 
Gazette. 

It continues - 

4.5 Section 41(1) of the Interpretation Act 1984 provides the formal requirements for the 
publication and commencement of subsidiary legislation and states: 

41. Publication and commencement of subsidiary legislation 
(1) Where a written law confers power to make subsidiary legislation, 

all subsidiary legislation made under that power shall - 

(a) be published in the Gazette;  

(b) subject to section 42, come into operation on the day of 
publication, or where another day is specified or provided 
for in the subsidiary legislation, on that day. 

4.6 Section 41(1)(b) permits regulations to come into operation on “another day” as “specified” in 
the regulations not being the publication date.  This paragraph does not permit the making of 
regulations that operate prior to the date of publication, as the expression “another day” does 
not contemplate a date of commencement anterior to the date of publication; Watson v Lee 
(1979) 144 CLR 374. 

I put it to the Committee that to be consistent with the recommendations of the Standing Committee on Public 
Administration and Finance, this is not a general principle upon which we should be legislating.  

Hon KIM CHANCE:  The clause to which this amendment refers relates to events that would take place if an 
order were issued by the minister to wind up the Act as a consequence of a decision by the federal Parliament to 
deregulate the Australian wheat industry. 

In effect, the amendment seeks to dispense with those parts of the clause that could allow regulations to be 
promulgated in order to deal with the transitional provisions, which are issues left over as a result of the repeal.  
It has application over only a narrow range of circumstances.  For example, in the event that issues were 
triggered that caused the expiry day of the Act to fall due, an application might be lodged with the Grain 
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Licensing Authority for which money had been paid by a third party consequent to their application.  The Grain 
Licensing Authority might therefore be holding a significant amount of money for an application fee, but the 
authority would, on the day of expiry, cease to exist.  In such circumstances, it is necessary to make provision for 
regulations to be gazetted to handle the transitional issues that necessarily arise when a corporate activity is shut 
down quickly.  There is nothing more sinister in it than that.  I understand why a member would question the 
issue of retrospectivity, and that is quite proper.  However, there is nothing more to it.  It is necessary, because of 
the very nature of the circumstances that could arise, to have provisions to deal with events retrospectively.   

Hon DEE MARGETTS:  The biggest problem associated with the legislation is the uncertainty that hangs over 
it; that is, at some time in the future the Acts may be passed.  Therefore, anything we do with this legislation may 
be worth -  

Hon Murray Criddle interjected.   

Hon DEE MARGETTS:  I was thinking of a term that had something to do with a parrot.  One would like to 
think that the Commonwealth would give notice and that it would make proper transitional arrangements.  One 
wonders whether as a State we could regulate against measures implemented by the Commonwealth.  The 
problem has not been solved by having retrospectivity in the regulations.  I am sure we shall be confronted with 
problems in the future if and when the legislation is passed.   

Amendment put and negatived.   

Clause put and passed.   

Schedules 1 and 2 put and passed.   

Title put and passed.   
 


